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By Matthew Ryan

In a Suffolk County Supreme Court
case decision earlier this year, the judge
rejected a constitutional challenge to the
taxation of stock option income by a
Connecticut couple being taxed as New
York statutory residents. Noto v. N.Y.S.
Dep’t of Taxation & Fin., 2014 NY Slip
Op. 30578 (NY Sup. Ct., Suffolk Cnty.
Mar. 3, 2014).
Prior to his retirement in 2001, Mr. Noto

worked in Virginia and Texas and received
stock options from two employers. In
2005 and 2006, those options were exer-
cised. At that time, the taxpayers were
domiciled in Connecticut, but were statu-
tory residents of New York since they
owned a vacation home in New York and
spent more than 183 days in the state.
For the 2005 tax year, the taxpayers

paid taxes on their total income to both
New York and Connecticut and claimed a
credit on their New York return for the
taxes paid to Connecticut. The tax depart-
ment denied the credit, claiming the stock
option income was not derived from
Connecticut sources within the meaning
of Tax Law Section 620(a). The court
agreed, citing the Court of Appeals deci-

sion in Tamagni v. Tax Appeals
Tribunal, 91 N.Y.2d 530 (1998),
cert. denied, 525 U.S. 931
(1998), and held the tax credit
only applies to taxes imposed by
the other state on income
derived or earned in the other
state. Intangible income, such as
investment and stock option
income, is not eligible for the
credit since that income has no
identifiable situs. The credit is
generally only available to apply to taxes
on income from a business, trade, or pro-
fession carried on in the other state.
On their 2006 New York income tax

return, the taxpayers submitted a disclo-
sure statement, which stated that income
not derived from sources within New
York, including the stock option income,
was excluded from the return. This result-
ed in an audit and the tax department issu-
ing a deficiency notice.
For both tax years, the taxpayers argued

that their income was taxed twice in viola-
tion of the Commerce Clause of the
United States Constitution. They also
argued that the New York tax laws burden
interstate commerce by favoring individu-
als who work and live solely in New York

compared to statutory residents
who are domiciled in another
state. The court again cited
Tamagni, where the taxpayer
made many of the same consti-
tutional arguments and where
that court held that the tax laws
do not substantially affect inter-
state commerce. The court in
Tamagni also held that the New
York Tax on statutory residents
did not violate the Commerce

Clause, even though its effect is double
taxation.
In situations like this, practitioners

should advise clients on the tax effects of
their intangible income and related federal
and state tax liabilities. New York law
imposes taxes on statutory residents’
income from intangibles and limits any
allowable credit to tax on income derived
from sources within the other state.
Depending on the employer and the nature
of the income, there may be planning
opportunities to structure the income so
that it would be considered derived from
property employed in a business, trade or
profession.
Clients may also wish to exercise stock

options or trigger the taxability of other

intangible income prior to changing their
domicile or residencies (or achieving
“statutory resident” status, however that
term is defined by each individual state).
For example, if the taxpayer in this case
had exercised the options while living in
Texas, there would have been no state
income tax. Even if Mr. Noto was a statu-
tory resident of New York at the time the
options were exercised, there would have
been a stronger argument that the income
was derived from sources within that other
state and that the New York credit would
apply to offset taxes paid to any other state
(i.e. Virginia). While these options might
conflict with the desired living location
and life goals of the taxpayers, they should
be aware of the tax consequences resulting
from their choice of state residencies,
especially their state statutory residencies.

Note: Matthew Ryan is an attorney and
CPA with Albrecht, Viggiano, Zureck &
Co., PC, whose practice primarily con-
centrates in federal and New York State
tax matters. Matthew received a Bachelor
of Science Degree in accounting from the
State University of New York at
Binghamton and his law degree from St.
John’s University School of Law.
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_______________________
By Thomas J. Dargan and
Adam H. Silverstone

School districts and school bus contrac-
tors are entrusted with the most important
of all road users – our nation’s children. In
the wake of recent newsworthy accidents
and attention grabbing headlines regard-
ing unfit bus drivers, claims premised
upon school bus accidents have become
increasingly tangential and, in turn, per-
sonal injury attorneys have become
increasingly creative in the application of
theories to support these claims.
Two things occur when bus safety is

taken lightly. First, children may get hurt.
Second, personal injury attorneys seek to
punish and expose potential defendants.
The attorneys do so by using safety regu-
lations as their sword.
To fully appreciate the impact of these

claims, it is important to understand how
New York State’s laws and regulations
regulate the retention of school bus con-
tractors and how personal injury attorneys
seek to hold both school bus contractors
and school districts liable under alterna-
tive theories of ‘negligent hiring’ and
‘negligent retention.’
Under 8 NYCRR§156, contracts for

transportation are required “to be in writing
and approved by each school’s superinten-
dent, who is charged with conducting an
investigation into the drivers, routes, time
schedules and other matters involving safe-
ty.” [Education Law §3635(3)]; Chainani
by Chainani v. Board of Education of the
City of New York, 87 N.Y.2d 370 (1995).
Essentially, the superintendent of schools is
the bargaining agent for a school district
[Civil Service Law §201[10], [12].
The Education Commissioner’s regula-

tions further requires that

“[a]pplication for the approval of all bus
routes and bus capacities, together with
transportation contracts, including con-
tracts for the operation of district-owned

conveyances and
all contracts for the
m a i n t e n a n c e
and/or garaging of
district-owned con-
veyances shall be
filed by the super-
intendent or district
superintendent of
schools…. In addi-
tion thereto, such
superintendent or
district superinten-
dent of schools shall file with the com-
missioner the instructions to bidders, bid
forms and specifications upon which
such contracts were awarded, a summa-
ry of bids submitted, a statement of the
actions taken to solicit bids … and such
other information as the commissioner
may require.”
See 8 NYCRR§§ 156.1, 156.2 and 156.3.

There are many broadly written state
statutes and regulations in New York that
govern school bus contractors and drivers.
For example, Article 19-A of the New York
State Vehicle and Traffic Law (hereinafter
“V.T.L.”) requires employers of bus drivers
to obtain from bus driver applicants: current
physical examinations, an employment
background check, driving and drug test
results, among other items. AlthoughArticle
19-A of the V.T.L. is broad in its scope and
requires bus company employers and their
employees to perform many tests, undergo
various checks and report the results of
these findings, as is the case with many reg-
ulatory statutes, the statute’s follow up and
compliance measures fall woefully short in
ensuring that drivers are actually undergo-
ing the mandated tests and training. In many
cases, there are no affirmative compliance
mandates to ensure adherence to the provi-
sions within V.T.L. §19-A.
Even if a school bus contractor com-

pletes and files all of the appropriate
V.T.L. §19-A regulatory paperwork, a sin-

gle newsworthy or
catastrophic event
will lead to
extremely close
scrutiny and dis-
covery of either
detailed safety
efforts or a lack of
safety efforts by the
school district
and/or school bus
c o n t r a c t o r .

Everyone and every-
thing is under the microscope should a
serious accident occur.
Insurance coverage also plays a large

role. Several employers are misinformed
when it comes to insurance coverage and
mistakenly rely upon the fact that they
simply have liability insurance with high
limits in place. Most school districts do
require that the school bus contractor name
the school district as an additional insured
on their bus policies and require indemni-
fication inuring to the benefit of the district
in case of a serious liability event.
However, when there is a catastrophic or

newsworthy incident, there are often alle-
gations seeking punitive damages against
the school district and the bus contractor
for recklessness and/or gross negligence. It
is well settled in New York that courts will
not enforce liability insurance covering
punitive damages. Hartford Accident and
Indemnity Company v. Village of
Hempstead, 48 N.Y.2d 218 (1979).
Therefore, no New York licensed broker

may lawfully place insurance coverage that
would cover punitive damages because
New York has ruled that insurance cover-
age for punitive damages is contrary to
public policy. NewYork is not alone in this
regard. California, Colorado, Illinois, Ohio,
New Jersey, Rhode Island, and Utah among
other states also have prohibitions against
liability insurance coverage for “punitive
damages.” Additionally, many insurance
policies do not cover sexual molestation

claims and without the proper endorse-
ments for alleged improper sexual acts,
there may not be actual insurance coverage
for claims of sexual abuse. According to a
2014 School Transportation News survey
of school administrators, 76 percent of
respondents do not know if their district’s
insurance policy includes liability coverage
for sexual abuse cases involving employee
and/or student perpetrators.
According to 2011 data from the federal

ChildAbuse Prevention and Treatment Act
(CAPTA), approximately 61,472 children
aged 1 to 21 reported that they were vic-
tims of sexual abuse. Unfortunately, sexu-
al molestation claims are on the rise across
the country. The hiring of an alleged preda-
tor or an alleged driver on drugs may leave
a company or school district extremely
vulnerable to such claims.
In the case where a high profile plain-

tiff’s attorney has made allegations that
may inflame a jury, the mere reliance upon
insurance limits and indemnity agree-
ments is foolish.

What can go wrong
Abasic search for examples of school dis-

tricts held liable by juries for the actions of
school bus drivers reveals countless exam-
ples of high verdicts each and every week.
Recently, a San Joaquin, California jury

found that the Lodi School District negli-
gently hired a bus driver who had molested
an 8 year old special needs student. The
case settled for $4.75 million dollars after
the verdict was rendered against the dis-
trict. By way of background, the school bus
driver was 60, with a clean record.
However, it was discovered that in 2000, he
was arrested for solicitation of sex with an
adult prostitute. Indemnity agreements
were in place, however, the jury found the
Lodi School District 90 percent liable for
the sexual molestation acts and found the
driver, Richard Evans, only 10 percent
liable. The plaintiff’s attorney contended
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that the School District was liable for neg-
ligently hiring Evans and that the defendant
School District ignored certain facts about
the driver that could have been discovered
with reasonable due diligence. The defen-
dant School District had argued that a crim-
inal background check was performed by
the California Department of Justice and
had confirmed that the alleged arrest had
been dismissed and expunged, however,
the jury still found the district liable for
negligent hiring by placing a higher stan-
dard of responsibility upon the district.

Recently, there was a case involving an
infant passenger upon a school bus within
a school district in Suffolk County, New
York. The plaintiff passenger alleged that
the school bus operator caused the bus to
swerve and veer at a high rate of speed.

The infant plaintiff’s head and face report-
edly struck a glass window along side the
seat. The force of the collision with the win-
dow allegedly caused the window to crack.
The infant, by his mother and natural
guardian, filed a lawsuit against the school
district, bus driver, school transportation
supervisor, superintendent and school bus
contractor. Several allegations of negligence
were asserted for the operation of the school
bus and gross negligence allegations were
asserted against the school district and its con-
tractor for negligently hiring and retaining the
driver. Unbelievably, even though the parties
entered into a high/low agreement which
essentially capped the damages of any verdict
to between $300,000 - $1,750,000, the jury
determined that a brain injury was sustained
as a result of the accident and awarded $3.175
million for pain and suffering and $600,000
for medical expenses per year for a period of
50 years. The jury award was for millions of
dollars more than the agreed upon cap put in
place. TheAppellate Court reduced the award
to $1,750,000 pursuant to the agreed upon
high/low agreement.

The lesson learned is that when a cata-

strophic event occurs involving a child, a
jury, even conservative juries, may award
multiple seven figure verdicts that will
either be outside of the insurance policy
coverages or above liability limits.

Best Practices
Transporting minor children is a great

responsibility. It is incumbent upon the
school district to make sure that the select-
ed bus contractor is not merely the lowest
bidder. It is imperative that the bus con-
tractors strictly comply and document
compliance with the mandates of Article
19-A of the Vehicle and Traffic Law.
When evaluating competing bids, the fol-
lowing considerations should be made:

• Safe and well maintained vehicles;
• Safety conscious and fit drivers (actual
compliance with drug testing require-
ments on a regular basis);

• Competent bus contractors (i.e., school
bus contractors that make their drivers
and driver files available for ‘spot
reviews’ by school districts).

Bus contractors that “go through the
motions” when it comes to safety will be
exposed and discovered in the event of a
catastrophic incident. Discovery proceed-
ings conducted by personal injury attorneys
are conducted with microscopic attention to
detail. In addition, if a given driver is no
longer employed by the bus company at the
time of his or her deposition two or three
years after the accident (as is often the
case), that driver is often willing to impli-
cate the bus contractor with respect to their
inattention to safety and training.

Preparation, vigilance, and due diligence is
the key toward best practices for transporting
children. Representatives of a school district
or a bus contractor do not want to be featured
in headlines indicating that the school district
and/or bus contractor performed the bare

minimum with respect to safety.
Richard Gallagher, Director of

Transportation for the Bay Shore Union
Free School District, made the following
statement:

“I believe that all carriers transporting
students should, at a minimum, submit
proof of performing all required test-
ing and procedures required for school
bus drivers. These should include drug
and alcohol testing reports, and proof
of driver assignment of drivers to a
specific drug testing pool. At least 10
percent of drivers assigned to a school
district should be interviewed by the
school district to ensure that all proce-
dures in place for the safety of students
are being done. In addition, semi-
annual review and evaluation of carri-
er performance should be done.”

Toward that end, Mr. Gallagher has cre-
ated a Contractor/District Review form that
is attached as Exhibit “A.” The attached
checklist form is recommended for use by
each and every school district. The New
York Association approved the form for
Pupil Transportation (“NYAPT”).

There are currently no plans to wholly
revamp Article 19-A of the New York
Vehicle and Traffic Law and there are simply
not enough compliance measures in place.
Nonetheless, New York’s laws and the
Education Commissioner’s regulations
clearly place the burden squarely on the
school superintendant to carefully select and
oversee all bus transportation contracts. The
Appellate Division, Third Department in the
Donlon v. Mills matter stated

“A superintendent of schools is
charged with the power and duty to be
the chief executive officer of the
school district and to enforce all pro-

visions of law and all rules and regu-
lations relating to the management of
the schools (see, Education Law §
1711[2][a], [b] ).”

See Donlon v. Mills, 260 A.D.2d 971,
973, 689 N.Y.S.2d 260, 263 (3d Dept.
1999). See also 94 N.Y. Jur. 2d Schools,
Universities, and Colleges § 100 (2014).

Thus, it is up to the superintendant and
bus contractor to be self-policing and vigi-
lant in their decision-making so as to pro-
tect our children from serious preventable
accidents due to driver misconduct. The
potential fallout that can and will occur
when it is discovered that safety took a
back seat during this process is much
worse than the initial steps necessary to
make sure that safety is a priority.
Everyone knows that accidents happen on
the road every day. However, if a driver is
unfit and should not have been allowed to
drive in the first place, it can be ruinous for
a lax school district and its superintendant.

Note: Thomas J. Dargan is a partner in
the law firm of Lewis Johs Avallone Aviles,
LLP in Islandia. He is the chair of the
firm’s Transportation Practice Group and
specializes in the defense of transportation
companies and school districts through
national insurance programs. He is a
graduate of Hofstra University School of
Law (J.D., 1996).

Note: Adam H. Silverstone is an associate
at the law firm of Lewis Johs Avallone Aviles,
LLP in Islandia. He specializes in small to
mid-size business advisory services while
handling a variety of commercial transac-
tions and general litigation matters in the
areas of real estate, landlord-tenant, employ-
ment and environmental law. He is a gradu-
ate of American University Washington
College of Law (J.D., 1992).

of the bank were not made in good faith
pursuant to CPLR § 3408. The underlying
foreclosure action still stands.

Of particular interest here is the fact
that a loan modification had admittedly
been offered to the borrower, albeit
allegedly outside the applicable modifica-
tion guidelines.

Citing support by many recent Second
Department decisions, Judge Spinner
noted that little was offered by the bank in
the way of admissible evidence regarding
the factual history to demonstrate the
bank’s good faith efforts (or to refute the
borrower’s claims that it had complied
with all requests) in opposition to the
motion.

The salve for the bank: what’s the
chance that the house will sell at auction
for more than the principal due and owing,
anyway? A potential deficiency judgment
encompassing all the extra fees, costs, and
interest is not likely worth much to the
lender whether it is for $400 or $400,000
in light of the typical foreclosed borrow-
er’s lack of assets.

I smell an appeal. Still, lender beware!

Second Department Decides —
Uniform Acknowledgment Plus Jurat
Precludes CPLR 2309(c) Certificate of
Conformity

In an action for residential foreclosure,
the lender appealed a Nassau County
Supreme Court decision dismissing the
foreclosure complaint due to an uncerti-
fied out-of-state affidavit in the lender’s

unopposed motion for summary judgment
and order of reference.

In its well-reasoned decision made on
August 13, 2014, Midfirst Bank v. Agho,
2014 NY Slip Op. 05778, (2d
Dept)(2014), the Second Department
overruled the King’s County Supreme
Court and rejected the oft-held rule that all
out-of-state affidavits require a Certificate
of Conformity in order to be considered as
competent and admissible evidence.

In particular the court held:
A combined reading of CPLR 2309(c)

and Real Property Law §§ 299 and 311(5)
leads to the inescapable conclusion that
where, as here, a document is acknowl-
edged by a foreign state notary, a separate
“certificate of authentication” is not
required to attest to the notary’s authority
to administer oaths. Real Property Law §
311(5) exempts the officers enumerated in
Real Property §299, such as foreign
notaries, from the requirement for a cer-
tificate of authentication. A certificate of
authentication becomes necessary when
an out-of-state acknowledgement is pro-
vided by a foreign officer other than one
enumerated in Real Property Law § 299,
or when an acknowledgment is taken in
foreign countries other than Canada, or by
foreign mayors or chief civil officers not
under seal.
Id. (Internal citation omitted).
While the learned counsel is already

aware that such a certificate can be sub-
mitted nunc pro tunc to cure the non-juris-
dictional defect, this loosening of the nec-

essary requirements is a boon to practi-
tioners to whom speed and efficiency is
often a priority.

What is best about this decision is its
far reaching effects on our everyday
practice. It is not just applicable to resi-
dential foreclosure actions, although
tested and decided in that capacity. It is
seemingly applicable to any and all out-
of-state affidavits in which a notary is
the administering officer, whether in
relation to a personal injury action, med-

ical malpractice action, contract action,
or otherwise.

Most attorneys will agree, the Second
Department has handed down a long-
needed decision that sees to the original
intent and purpose of the relative attesta-
tion statutes while minimizing the neces-
sary “nuts and bolts” appurtenant to our
daily practice.

Note: Alicia M. Menechino is a member
of LaVelle & Menechino Law Office, LLP.
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sume or infer that that the lost infor-
mation was unfavorable to destroying
party;

• dismissal of the action; or
• entering a default judgment.

Thus, the proposed rule forecloses the
possibly of an adverse inference instruc-
tion or striking a pleading unless the
court makes a finds that the destroying
party acted with the requisite intent: to
wit, the intent to deprive information
from the other party.

It remains to be seen if the Judicial
Conference will approve these changes. If
adopted, the rule will be a dramatic depar-
ture from the current standard in both
New York federal and state courts, which
requires mere negligence for the imposi-
tion of, inter alia, adverse inference sanc-

tions. Additionally, if adopted, the stan-
dard for spoliation of ESI will be more
stringent when practicing in federal court
(requiring intent to deprive) and more
lenient in state court (requiring only ordi-
nary negligence), another consideration
for counsel when evaluating a proposed
forum for a particular litigation, and
another reason for early interaction
between counsel, client and a client’s IT
personnel.

Note: Leo K. Barnes, a member of
BARNES & BARNES, P.C. in Melville, can
be reached at LKB@BARNESPC.COM

1. The Standing Committee’s meeting Agenda
Book containing the proposed Rule 37(e) can
be found at http://www.uscourts.gov/uscourts/-
RulesAndPolicies/rules/Agenda%20Books/Sta
nding/ST2014-05.pdf
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