
Serious Injury
In a surprising decision by the Appellate
Division, 2nd Department in Raffellini v. State
Farm Mutual2006 NY Slip Op 07722
(10/24/06), held that a claimant need not
establish a Òserious injuryÓ to recover
Supplementary Uninsured Motorist (SUM)
benefits despite the inclusion of the
requirement in the endorsement affixed to his
policy.

The plaintiff recovered the full policy limits of $25,000 from the
offending vehicle and sought to recover $75,000 from his own policyÕs
underinsured motorist coverage. In response to his breach of contract
action against State Farm when payment was not forthcoming, State
Farm raised the claimantÕs failure to sustain a Òserious injuryÓ as an
affirmative defense. Claimant moved to dismiss the affirmative
defense. The court examined the mandatory uninsured endorsement
which required the claimant sustain a Òserious injuryÓ with the
language of Insurance Law ¤3420(f)(2) which contained no such
provision. After an examination of the purposes of and amendments
to underinsured motorist coverage, the court concluded that no such
requirement was authorized and that to the extent Regulation 35-D
imposed such a requirement, it was unauthorized and the court need
not follow it.

In another loss for State Farm, the 2nd Department reversed the
Supreme CourtÕs grant of a petition to stay arbitration on the grounds
that the claimant had previously made an identical demand and State
FarmÕs petition was granted based upon the courtÕs determination that
the offending vehicle was insured. In State Farm v. Scudero, 2006 NY
Slip Opinion 07742, the court denied State FarmÕs petition as untimely
where it was not brought within 20 days of receipt of the petition,
rejecting State FarmÕs argument that the 20 day limitation period does
not apply when the basis for the stay is res judicata.

Uninsured/Underinsured
(SUM)
In Ciasullo v. Nationwide Mutual, 2006 NY Slip Op 06549, the 2nd
Department (9/19/06) affirmed the trial courtÕs denial of summary
judgement to plaintiff Nationwide finding questions of fact as to the
timeliness of the disclaimer issued by Nationwide. The plaintiff sought
SUM benefits under her fatherÕs policy for injuries allegedly sustained
while she was operating her own vehicle. The SUM endorsement
contained an exclusion for bodily injury to an insured while occupying
a motor vehicle owned by that insured if such motor vehicle is not
insured for SUM coverage by the policy under which claim is made.
Thus, but for the exclusion, coverage would have been available and a
timely disclaimer was required.

The court held that while Nationwide established a prima facie
entitlement to summary judgement, plaintiff raised triable issues of
fact as to the timeliness of the disclaimer based upon conflicting
evidence as to when they first received notice of the accident and
when they became aware that plaintiff was operating her own vehicle.

Lien
In Musgrove v. American Protection Insurance Company, the 2nd
Department in a decision also issued on September 19, 2006 declared
that the Village of Lake Success was not entitled to a lien in the amount
it paid the plaintiff, a police officer, against any underinsured motorist
award made. The plaintiff/ police officer was injured in the course of
his employment when an underinsured vehicle struck his police car.
The Village, pursuant to General Municipal Law ¤ 207-c paid plaintiffÕs
salary and medical expenses. The police officer received a settlement
from the underinsured vehicleÕs carrier and then filed a claim for
underinsured benefits against American Protection, the insurer of the
police vehicle. The Village sought to assert a lien against any award
the plaintiff recovered in the underinsured arbitration, predicating its
request on a provision in the Municipal Law which afforded the Village
a claim for reimbursement against a third party. Noting that the UIM
claim allowed recovery only for non-economic loss and that the
statutorily created lien applies only to a recovery obtained by an
injured person in any Òaction,Ó the court denied the request by the
Village, noting that the plaintiff had not commenced an action against
a non-covered person, but was seeking to enforce a contractual right
pursuant to statute.
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Statement under oath
In Matter of the Insurance Company of the State of Pennsylvania v. Patsy
Dentaledecided by the Appellate Division, 2nd Department on
September 12, 2006, the court reversed the trial court and denied the
petition to stay arbitration which was premised upon the alleged breach
of the policy condition which obligated the insured to file a statement
under oath within 90 days of the accident. The court held that the
insured was obligated to do so only  where neitherthe owner nor driver
of the offending vehicle could be identified. Since the identity of the
operator was known, the court held the obligation did not exist. The
court also held that the petitioner had not established that the offending
vehicle was insured and affirmed the denial of the petition to stay the
demanded Arbitration on this ground as well.

On November 28, 2006 the Appellate Division, 2nd Department held
in State Farm v. Goldstein, 2006 NY Slip Opinion 09000, that State Farm
was entitled to pre-arbitration discovery, finding its intent to pursue
same manifested by three letters sent between October 6, 2004 and
February 28, 2005 to claimantÕs counsel which went unanswered.

In yet another SUM decision, the 2nd Department on November 28,
2006 decided New York Central Mutual v. Gonzalez, 2006 NY Slip
Opinion 08992, affirming the grant of the petition by Nationwide to stay
the demanded uninsured arbitration. The court found the claimantÕs
failure to complete and return a sworn Notice of Intention to Make Claim
a breach of a condition to coverage under the policyÕs SUM endorsement
and the commencement of the special proceeding seeking a stay of the
demanded arbitration a timely and sufficient denial of coverage and
disclaimer issued 26 days after the notice of Intention to Make Claim
form was mailed to claimantÕs attorney was issued as soon as
reasonably possible.

Notice and Prejudice
In Nationwide v. Perlmutter2006 NY Slip Op 06582, the 2nd Department
reversed the trial courtÕs grant of a petition to stay arbitration and
directed submission of the matter to the court for a hearing on the issue
of prejudice.

The claimant was involved in an accident on May 13, 1999 and
shortly thereafter filed a claim with her No-Fault insurer, Nationwide.
She alleged that while her injuries initially were not serious, they
became serious and she commenced an action against the offending
vehicle in June 2000. In April 2001, she learned that the offending
vehicleÕs policy limits were less than hers and, on April 26, 2001,
Nationwide was notified of her SUM claim. Nationwide initially
acknowledged her claim, but then disclaimed coverage citing her failure
to provide timely notice of the SUM claim and failure to forward the
summons and complaint.

Citing Rekemeyer v. State Farm, 4 NY3d 468, the court held that
where, as here, there was timely notice of the accident and a claim for
no-fault benefits, the insurer must show that it was prejudiced before it
could rely on the policy provisions requiring timely notice of the SUM
claim and/or  claimantÕs failure to promptly forward the summons and
complaint.

Business Income Loss
On October 10, 2006, the First Department in Royal Indemnity v. Retail
Brand Alliance, 2006 NY Slip Opinion 07251 held that coverage under
the insuredÕs property insurance policies extended only to defendant
insuredÕs business income loss during the time needed to open the
store, plus an additional 30 days, finding the language of the Business
Income Loss provision unambiguous. The court held that coverage
terminated on September 12, 2002, when the store resumed
operations, a year after the terrorist attacks on the World Trade Center,
regardless of whether the insuredÕs income was at pre-loss levels.

Disclaimer-Common Law
In a case involving a claim for property damage, the court reiterated that
Insurance Law 3420Õs provisions obligating an insurer to timely disclaim
coverage do not apply to a claim that does not involve death or bodily
injury and thus, the insured was obligated to establish that it was
prejudiced by the insurerÕs delay in disclaiming. The court agreed with
the trial courtÕs conclusion that the insured had failed to make a prima
facie showing of  prejudice in Legum v. Allstate2006 NY Slip opinion
07328 (2nd Dept. 2006).

Notice-Excess Carrier
In Morris Park Contracting v. National Union Fire Insurance Company,
2006 NY Slip Opinion (2nd Dept. 2006), the court considered the
timeliness of notice provided to an excess carrier, focusing on when the
insured reasonably should have known that the claim against it would
likely exhaust its primary insurance and trigger the excess coverage and
whether any delay between acquiring the knowledge and notifying its
excess carrier was reasonable under the circumstances. ÒRather, it is
the combination of the ad damnum figure and evidence regarding the
seriousness of the injuries which triggers that obligation.Ó The insured
received a Bill of Particulars identifying the injuries and the liability
against the insured and the insured notified the excess insurer of the
claim eight days later. The court held that the insured had raised
questions of fact as to whether its delay in notifying its excess insurer
was based upon its initial reasonable, good faith belief that excess
insurance would not be triggered. The court also found questions of fact
as to the timeliness of National UnionÕs disclaimer. Justice Dillon
authored a lengthy dissent opining that the insured knew as of
November 27, 2002 that National UnionÕs excess policy would likely be
reached.

No Standing
In Selchik v. Automobile Insurance Company of Hartford, the court
reiterated the rule articulated by the Court of Appeals in Lang v. Hanover,
3 NY3d 350 dismissing the plaintiffÕs action against Hartford because
the plaintiffs did not obtain a judgment against the insured which
remained unsatisfied for 30 days.
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Leased Vehicles
On September 11, 2006, shortly before his retirement from the bench,
Justice Polizzo of the Supreme Court, Queens Country, authored
Graham v. Dunkey, 2006 WL 2596327 holding that CongressÕs
enactment of an amendment to the Transportation Equity Act abrogating
a vehicle lessorÕs vicarious liability for the operatorÕs negligence was
unconstitutional and constituted an impermissibly broad exercise of

CongressÕ powers under the Commerce Clause.
The provision, 49 USC 10306 became effective
on August 10, 2005 and prohibited claims
against the vehicle lessor, effectively overriding
NY Vehicle and Traffic Law §388 which imposes
vicarious liability upon a vehicle owner,
including a lessor, for the negligence of a
permissive operator. The statue provides:

The Transportation Equity Act of 2005
ÒRented or leased motor vehicle safety and responsibility.

(a) In general. An owner of a motor vehicle that rents or leases the
vehicle to a person (or an affiliate of the owner) shall not be liable
under the law of any State or political subdivision thereof, by reason of
being the owner of the vehicle (or an affiliate of the owner), for harm
to persons or property that results or arises out of the use, operation,
or possession of the vehicle during the period of the rental or lease, if 
(1) the owner (or an affiliate of the owner) is engaged in the trade or
business of renting or leasing motor vehicles; and
(2) there is no negligence or criminal wrongdoing on the part of the
owner (or an affiliate of the owner) ...
(c) Applicability and effective date. Notwithstanding any other provision
of law, this section shall apply with respect to any action commenced
on or after the date of enactment of this section without regard to
whether the harm that is the subject of the action, or the conduct that
causes the harm, occurred before such date of the enactment.Ó

Justice Polizzi concluded that VTL ¤388 is a statute that defines the
scope of vicarious liability as part of the substantive law of torts, and
has nothing to do with Òcommerce.Ó

An individualÕs pursuit of justice in the New York State Supreme
Court is not an Òeconomic class of activityÓ or Òeconomic enterprise,Ó no
matter how broadly those terms may be defined. The statute compels
vehicle owners to act responsibly while providing financial
accountability to innocent victims of motor vehicle accidents. This court
cannot conclude that Vehicle and Traffic Law ¤388 has a substantial
effect on interstate commerce or that there is a rational basis for 49
USC ¤30106.

We have learned that defendant has filed a Notice of Appeal and has
moved to reargue the decision and will keep you advised of future
developments regarding the case.

In Germain v. Trum, decided on October 2, 2006, the United States
District Court, Southern District of New York, declined to dismiss the
plaintiffÕs complaint against the vehicle lessors/title owners to the
vehicle, finding that the plaintiffÕs complaint related back to the original
complaint and therefore was not barred by the Transportation Equity Act
which barred complaints against vehicle lessors filed on or after August
10, 2005. The plaintiffÕs original complaint was filed one day prior to the
effective date of the act and was thus not statutorily barred.

Property Damage-Earth Loss
Also on September 19, 2006 the 2nd Department decided Lee v.

State Farm. State Farm denied coverage to the plaintiff who sought
damages under a rental dwelling property insurance policy for property
damage allegedly sustained as a result of excavation and underpinning
operations on the lot adjacent to plaintiffÕs property.

State Farm disclaimed based upon the Òearth movementÓ exclusion
to the policy. Earth movement was defined as: sinking, rising, shifting,
expanding, or contracting of earth, whether combined with water or not
and which included earthquake, landslide, mudflow, sinkhole,
subsidence and erosion. The court distinguished the excavation of earth
from beneath the insuredÕs property and concluded that the plaintiffsÕ
house suffered a collapse loss which was covered by the policy.

In another property claim, the Appellate Division, First Department on
December 7, 2006 decided Rector St. Food Enterprises, Ltd. V. Fire &
Casualty Insurance Company, 2006 NY Slip Opinion 09105 holding that
coverage was not available where the building was demolished by its
owner after the City declared an immediate emergency as the loss was
not attributable to ÒabruptÓ collapse. Collapse was defined in the policy
as Òan abrupt falling down or caving in.Ó The court found the policy
language unambiguous and rejected the insuredÕs public policy
argument.

Lack of Cooperation
The court denied the petition of Continental Insurance Company finding
that Utica had established lack of cooperation by its insured thereby
rendering its vehicle uninsured in Continental v. Lulanaj, 2006 NY Slip
Opinion 07167 (2nd Dept. 2006).

No-Fault
In Allstate v. Belt Parkway Imaging, 2006 NY Slip Opinion 07279, the
First Department on October 12, 2006 affirmed the trial courtÕs order
permitting plaintiffs to withhold payments for claims made by the
defendants prior to April 4, 2002 based upon the defendant providerÕs
fraudulent incorporation as enunciated by the Court of Appeals in the
much heralded decision,State Farm v. Mallela, 4 NY3d 313 (2005).
According to Mallela, carriers were permitted to withhold payment for
services provided by fraudulently incorporated enterprises to which
plaintiffs had assigned their claims and no cause of action for fraud or
unjust enrichment would lie for payments made by the carriers before
April 4, 2002.

The First Department in Allstate v. Belt Parkwayconcluded that
defendants were similarly not entitled to payment of bills, which, while
submitted prior to April 4, 2002 were not yet paid and which related to
services performed before April 4, 2002, noting that the adoption of the
new regulations was in part to combat fraud. The court declined to find
the allegedly retroactive application of the regulation problematic.



Bad Faith
In Johnson v. Allstate, 2006 NY Slip Opinion (2nd Dept. 2006), the court
denied plaintiffÕs motion to amend their complaint to allege an
intentional refusal to pay benefits maliciously and in wanton disregard
of the rights of the plaintiffs, noting that there exists no separate tort for
bad faith refusal to comply with an insurance contract and further, to
recover punitive damages, conduct must be alleged which is directed at
the public generally which was not present.

Employment Practices
~ Antitrust Suit

The First Department on November 14, 2006 reversed the trial court and
held the employment practices exclusion of the executive protection
policy issued by Vigilant to the NFL was inapplicable as a matter of law.
The policyÕs insuring agreement afforded coverage to the NFL for claims
made against the NFL during the policy period for Wrongful Acts, defined
as any error, misstatement, misleading statement, act,omission,
neglect or breach of duty committed by the NFL before or during the
policy period.”  The policy contained an employment practices exclusion
and employment practices were defined to include the wrongful
deprivation of a career opportunity.

Maurice Clarett, a former Ohio State University football player sued
the NFL alleging that the NFLÕs draft eligibility rule violated the Sherman
and Clayton Acts. In response to VigilantÕs  denial of the NFLÕs request
that Vigilant reimburse it for approximately $850,000 in defense costs,
the NFL commenced a declaratory judgment action. Citing general
principles of contract interpretation, the court held that because the NFL
had offered a plausible interpretation of the exclusion that would result
in a determination of coverage, its position must be sustained. Of
significance were the identified practices listed in the exclusion as
employment causes of action and the absence of an employment
relationship between Clarett and the NFL.National Football League v.
Vigilant Insurance Co., 2006 NY Slip Opinion 08197.

Fraud
The court found questions of fact regarding plaintiffÕs intent to defraud
where the plaintiff gave Allstate inaccurate information in its proofs of
loss and also found questions of fact also as to whether plaintiffÕs other
alleged misrepresentations were sufficiently material as to warrant
denial of coverage under the policy.Christophersen v.Allstate Insurance
Co., 2006 NY Slip opinion 08203.

Environmental Coverage
The 2nd Circuit on November 7, 2006 decided Olin Corporation v.
Certain Underwriters at LloydÕs Londoninvolving claims of
environmental contamination which occurred at several sites over an
extended period of time resulting in OlinÕs obligation to perform
remediation under CERCLA. Lloyds issued occurrence based
commercial general liability excess policies to Olin, which were

triggered by occurrence of the property damage during the policy
period. The court noted that it and the New York Court of Appeals had
previously held that when continuous property damage occurs over a
number of policy periods, an insurerÕs liability is allocated over the time
during which the property damage occurred (time on the risk) and that
the insured is not permitted to select any policy triggered to compensate
the entire loss.

The court held that the costs of remediation should be allocated over
the period in which the property damage occurred based upon the
amount of property damage that occurred in each policy period. This
was to be determined by the jury. Furthermore, property damage was
construed as occurring as long as contamination continued to increase
or spread, including the passive migration or spread of contaminants.

Meet the Coverage Unit
Lewis Johs is delighted to welcome Milton Thurm to the firm and to the
Coverage Unit. Milton has a wealth of experience in analyzing and
litigating coverage issues under a variety of policies and in a variety of
contexts, including Professional Errors and Omissions, Employment,
Practices Liability, Governmental Liability, Commercial General Liability,
Owners Contractors Protective and Automobile policies on the primary,
excess, umbrella and reinsurance levels. His complete biography may
be found at www.lewisjohs.com. Milt joins Bob Avallone, the firmsÕ
managing partner and head of the Lewis Johs Coverage Unit, Brian
Brown, Dan Bartoldus, John Morrison and Elizabeth Fitzpatrick, who
possess a wealth of knowledge and whose experience spans virtually
every aspect of insurance coverage, including bad faith litigation.

Questions?
If you have questions about anything in this newsletter, want to talk
to us, or would prefer to receive this newsletter electronically, please
contact Elizabeth Fitzpatrick, eafitzpatrick@lewisjohs.com or call
631.755.0101.

About Lewis Johs
Lewis Johs Avallone Aviles, LLP is a full service law firm with offices in
Melville, Long Island, New York and New York City. Founded in 1993,
Lewis Johs has grown from four to over fifty attorneys. From its
inception, Lewis Johs has steadily gained a reputation as a skilled and
dynamic law firm capable of managing the most complex litigation,
trial, transactional, trusts and estates, corporate and appellate work.
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